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MEMO
TO Edward A. Ellison, Jr., J.D.
John W 1iam Kur owski
FROM Paul Andrew Mtchell, B.A, MS.
DATE: March 24, 1992
SUBJECT: "Direct Taxation and the 1990 Census"

your essay in Reasonable Action newsletter,
Save- A- Patriot Fellowship, July/August 1991

| was very gratified to see such a thorough and authoritative treatnent
of "direct taxation" in the July/August 1991 issue of the Reasonable Action

newsl etter. My research continues to convince me of the extreme
constitutional inportance of the apportionnent rule for direct taxes |evied
by Congress within the 50 States of the Union. | am writing this meno to

share with you sone of ny thoughts on the subject, and to offer my chall enge
to a few points which are not necessarily beyond dispute. Pl ease under st and
that | amin general agreement with nost, but not all of your essay. Pernit
me to play "devil's advocate" as | focus on sone issues which deserve greater
el aborati on and substanti ation.

The so-called 16th Amendment renains highly relevant to this subject,
for a number of inportant reasons. First of all, since 1913, several federal
courts have attenpted to isolate the precise effects of a ratified 16th
Anendrent. Unfortunately for us, when all of these cases are assenbl ed side-
by-side, the rulings are not consistent. W are forced to admt the
exi stence of separate groups of court decisions that flatly contradict each
other. One group puts income taxes into the class of indirect, excise taxes.
Anot her group puts incone taxes into the class of direct taxes. One group
argues that a ratified 16th Amendnent did not change or repeal any other
clause of the Constitution. Another group argues that a ratified 16th
Anendrent relieved income taxes from the apportionnent rule. Even experts
di sagr ee. To illustrate the range of disagreement on such fundanental
constitutional issues, consider the conclusion of |egal scholar Vern Holland:

[T]he Sixteenth Anendnent did not amend the Constitution. The
United States Suprenme Court by unani nous decisions determ ned that the
amendnment did not grant any new powers of taxation; that a direct tax
cannot be relieved from the constitutional nandate of apportionnent;
and the only effect of the anmendnent was to overturn the theory
advanced in the Pollock case which held that a tax on incone, was in
| egal effect, a tax on the sources of the incone.

[ The Law That Al ways, page 220]

Now consider the opposing view of another conpetent scholar. After
much research and much litigation, author and attorney Jeffrey A Dickstein
offers the followi ng concise clarification:
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A tax inposed on all of a person's annual gross receipts is a direct
tax on personal property that nust be apportioned. A tax inmposed on
the "incone" derived fromthose gross receipts is also a direct tax on
property, but as a result of the Sixteenth Amendnent, Congress no
| onger has to enact legislation calling for the apportionnent of a tax
on that incomne.

[Judicial Inconme and Your |nconme Tax, pages 60-61]

The followi ng Appellate ruling is unique anong all the relevant federal cases
for its clarity and conci seness on this question

The constitutional limtation upon direct taxation was nodified by the
Si xteenth Anendnent insofar as taxation of income was concerned, but
the amendment was restricted to income, leaving in effect the

l[imtation upon direct taxation of principal

[Richardson v. United States, 294 F.2d 593 (1961)]
[ enphasi s added]

Granted, this is not a decision by the Supreme Court, but the decision
is useful because it is so clear and concise, and also because it is very
representative of that group of rulings which found that a ratified 16th
Anendrent relieved income taxes from the apportionment rule. By inference
if income taxes were controlled by the apportionnent rule prior to the 16th
Anendrment, then they nust be direct taxes (according to one group of
rulings).

Recal | now that 17,000 State-certified docunents have been assenbled to
prove that the 16th Anmendnent was never ratified. Congress has already been
served with several official conplaints docunenting the evidence against the
16th Amendment, pursuant to the First Amendment guarantee for redress of
grievances. Congress has now fallen silent. | amthe author of one of these
conplaints (see The Federal Zone, Appendix J). Relying on one group of
rulings, the Pollock, Peck, Eisner and Shaffer decisions |eave absolutely no
doubt about the consequences of the failed ratification: the necessity still
exists for an apportionment anong the 50 States of all direct taxes, and
i ncone taxes are direct taxes.

Federal courts did not hesitate to identify the effects of a ratified
16th Amendnent. Now that the evidence against its ratification is so
overwhel mMng and incontrovertible, the federal courts are unwilling to
identify the effects of the failed ratification. These courts have opted to
call it a "political" question, even though it wasn't a "political" question
in the years immediately after Philander C. Knox declared it ratified. I
personally find it hard to believe that the federal courts are incapable of
exercising the logic required to isolate the legal effects of the failed
ratification. Quite sinply, if a ratified 16th Arendment had effect X, then
a failed ratification proves that X did not happen. What is X? Thei r
"political" unwillingness to exercise basic logic nmeans that the federa

courts have abdicated their main responsibility -- to uphold the constitution
-- and that we nust now do it for theminstead. That is just one of the nany
reasons why | wote and published The Federal Zone in the first place. I
believe | have succeeded in accurately situating the issue of the 16th

Amendnent inside a much broader context. Wat is that nmuch broader context?
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Let ne begin ny answer to that question by first quoting from your
essay, in the section entitled "Docunmenting the Truth":

The Constitution still grants to the Congress the power of laying an
"apportioned" direct tax but notw thstanding the advent of the 16th
Anendrment all "direct" taxes nust be apportioned. There is no

exception to this rule.
[ enphasi s added]

In a strictly nornmative sense, | would certainly agree that this is the
way it should be. But, in a practical and empirical sense, is this really
the way it is? | say no. In exercising its exclusive authority over the
federal zone, Congress is not subject to the sane constitutional limtations
that exist inside the 50 States. For this reason, the areas that are inside
and outside the federal zone are heterogeneous with respect to each other.
This difference results in a principle of territorial heterogeneity: t he
areas within (or inside) the federal zone are subject to one set of rules;
the areas without (or outside) the federal zone are subject to a different
set of rules. The Constitution rules outside the zone and inside the 50
St at es. The Congress rules inside the zone and outside the 50 States. The
50 States are, therefore, in one general class, because all constitutional
restraints upon Congress are in force throughout the 50 States, without
prejudice to any one State. The areas within the federal zone are in a
different general class, because these same constitutional restraints sinply
do not Iimt Congress inside that zone (see The Federal Zone, chapters 12 and
13).

I would never ask you to accept this principle of territorial
het erogeneity sinply on faith. There is solid case law to substantiate it.
You may recall, it is the Hooven case which officially defined the three
separate and distinct neanings of the term "United States". This sane
definition can also be found in Black's Law Dictionary, Sixth Edition. The
Suprenme Court ruled that this case would be the last time it would address

official definitions of the term "United States". Therefore, this ruling
must be judicially noticed by the entire American legal (and paralegal)
conmuni ty. In my opinion, the nobst significant holding in Hooven has to do

with territorial heterogeneity, as follows:
[T]he United States** mamy acquire territory by conquest or by
treaty, and may govern it through the exercise of the power of Congress
conferred by Section 3 of Article IV of the Constitution ....

In exercising this power, Congress is not subject to the sane

constitutional limtations, as when it is legislating for the United
States***. ... And in general the guaranties [sic] of the Constitution,
save as they are Ilimtations upon the exercise of executive and

| egi slative power when exerted for or over our insular possessions,
extend to them only as Congress, in the exercise of its legislative
power over territory belonging to the United States**, has nade those
guar ant ees appl i cabl e.

[ Hooven & Allison Co. v. Evatt, 324 U S. 652 (1945)]
[ enphasi s added]
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| have taken the liberty of adding asterisks ("**", "***") to the above
in order to identify which neaning of "United States" is being used in each
occurrence of the term Conputer wusers prefer the term "stars" over
"asterisks" because it has fewer syll ables.

Return now to your statenent that "there is no exception to this rule"
that all direct taxes nust be apportioned. Using the Hooven case and others
as our guide, it is nore accurate to say that all direct taxes nust be
apportioned whenever they are levied inside the 50 States of the Union. On
the other hand, direct taxes need NOT be apportioned whenever they are |evied
outside the 50 States of the Union, and inside the areas of |and over which
Congress has exclusive legislative jurisdiction. The authorities for this
exclusive legislative jurisdiction are 1:8:17 and 4:3:2 in the US
Constitution. You may disagree wth this interpretation of the term
"exclusive", and that is your right, but in doing so you are disagreeing with
the Suprene Court. Evidently, this was not the first, nor the last tinme the
hi gh Court has differed with the Franers of the Constitution

As it turns out, the pivotal case |law on this question predates Hooven
by 44 years, and predates the so-called 16th Amendnent by 12 years. In
Downes v. Bidwell, 182 U S. 244 (1901), the issue was a discrimnatory tariff
whi ch Congress had | evied on goods inported from Puerto Rico (or "Porto Rico"
as it was spelled then). Congress had recently obtained exclusive
| egislative jurisdiction over this territory by virtue of the treaty of peace
with Spain. The inport duty was obviously not uniform as required by 1:8:1
in the US. Constitution, since it was l|levied specifically against goods
originating in Puerto R co. In a 5-to-4 decision, the Suprene Court upheld
the inport duty, even though it was not uniform on the principle that the
uniformty rule applied only to the 48 States and not to the areas of |and,
i.e., enclaves, territories and possessions, over which Congress has
exclusive legislative authority.

The controversy that surrounded Downes v. Bidwell was intense, as
evidenced by the flurry of articles that were published in the Harvard Law
Revi ew on the subject of "The Insular Cases" as they were called. Per haps

the nost lucid criticism of the Downes nmmjority can be found in Justice
Harl an's di ssent:

The idea prevails with some -- i ndeed, it found expression in
arguments at the bar -- that we have in this country substantially or
practically two national governments; one, to be maintained under the
Constitution, with all its restrictions; the other to be nmintai ned by

Congress outside and independently of that instrunent, by exercising
such powers as other nations of the earth are accustoned to exercise.

[Downes v. Bidwell, 182 U.S. 244 (1901)]
[ enphasi s added]

To appreciate how al armed Justice Harlan had becone as a result of this
new "theory", consider the follow ng fromhis dissent:

Page W- 6 of 12



Appendi x W

| take leave to say that if the principles thus announced shoul d
ever receive the sanction of a mgjority of this court, a radical and
m schi evous change in our system of governnment will be the result. W
will, in that event, pass from the era of constitutional |liberty
guarded and protected by a witten constitution into an era of
| egi sl ative absol utism

It will be an evil day for American liberty if the theory of a
government outside of the supreme |aw of the land finds |odgrment in our
constitutional jurisprudence. No higher duty rests upon this court
than to exert its full authority to prevent all violation of the

principles of the Constitution.
[Downes v. Bidwell, 182 U.S. 244 (1901)]
[ enphasi s added]

This theory has been documented by patriot John Knox as foll ows:

This theory of a governnent operating outside the Constitution over its
own territory with citizens of the United States belonging thereto
under Article 4, Section 3, Cause 2 of the Constitution was further
confirmed in 1922 by the Suprene Court in Balzac v. Porto Rico, 258
US 300 (EXH BIT #4) where that Court affirnmed that the Constitution
does not apply outside the Iimts of the 50 States of the Union at page
305 quoting Downes, supra and De Linmm, supra. That under Article IV,
section 3 the "United States" was given exclusive power over the
territories and their citizens of the "United States" residing therein.

This quote is from an unpublished brief entitled "Menorandum in Support of
Request for the District Court to Consider the T.R O and Injunction by the
Magi strate" by John Knox, Knox v. US., United States District Court for the
Western District of Texas, San Antonio, Texas, Case #SA-89-CA-1308 (see
Appendi x A supra).

People will not fully appreciate a central thesis of The Federal Zone
if they believe that | agree with the nmininmal mgjority by which Downes was
deci ded. | don't agree with the majority; | agree with Harlan. | have

sinmply tried to describe, in lucid | anguage, how Congress is now able to pass
| egislation which is not restrained by the US. Constitution as we know it.

This type of legislation is also known as "nunicipal" |aw, because Congress
is the nunicipal authority inside the federal zone. When | visited the
District of Colunmbia during my senior year at UCLA as a sumer intern in
political science, | asked a Capitol guard where | could find city hall. W

were standing on the Capitol |awn when he pointed to the Capitol Building and
said, "That is City Hall!"

The Downes decision sent many shock waves through the Anerican |egal
community, as evidenced by the deep concern that is expressed by author
Littlefield in "The Insular Cases", 15 Harvard Law Review 169, 281. He
points out how the dissenting mnority were of a single nmind, while the
assenting majority exploited a nultiplicity of conflicting and nutually
i nconpati bl e thenes. Just one vote turned the tide. Littlefield s words
jump of f the page |ike grease popping off a sizzling griddle.
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Accordingly, | now believe that we nust go back further than 1913 to
isolate the major turn in the tide of Anerican constitutional integrity and
continuity. Medina in The Silver Bulletin traces the fork to the tragic
Anerican Civil War -- the counter revolution -- when Lincoln was nurdered
by a Rothschild agent, clearing the stage for resurrecting the federalists'
heartthrob -- a central bank. For example, in the context of everything we
now know about territorial heterogeneity, to the extent that it was a
"municipal" statute for the federal =zone, the Federal Reserve Act was
constitutional under the rubric of the Downes doctrine.

The consequences of this doctrine have been profound and far-reaching,
just as Harlan predicted. One of Lyndon Johnson's first official acts was to

rescind JFK' s executive order authorizing the circulation of $4.5 billion in
interest-free "United States Notes" instead of interest-bearing "Federa
Reserve Notes". It is a shame that Aiver Stone did not cover this notive in

his novie JFK. Al we need to do is connect the dots, and the picture wll
emerge, clear as day.

Specifically, Title 26 is a nunicipal statute and, as such, it is not
subject to the apportionnent rule. The territorial scope of Title 26 is the
federal zone; the political scope of Title 26 is the set of "persons" who

are either citizens and/or residents of that zone: "U S ** citizens" and
"U S . ** residents". The term "U. S.**" in this context refers to the second
of the three Hooven definitions, nanely, the territory over which the
sovereignty of Congress extends, i.e., the federal zone. Incidentally, the

flat tax provisions in Title 26 do conformto the unifornmity rule because the
tax rate is uniform across the 50 States (see A Ticket To Liberty, by Lori
Jacques).

Since involuntary servitude is now forbidden everywhere in this I|and,
it is possible under law to acquire citizenship in the federal zone at wll
via naturalization, even if one is a natural born Sovereign State Citizen by

bi rth. It is also possible to abandon citizenship in the federal zone at
will, via expatriation. In this context, it is revealing that the Interna

Revenue Code has provisions for dealing with "U S.** citizens" who expatriate
to avoid the tax. Simlarly, Americans are free to reside wherever they
want, under the |aw. If you choose to reside in the federal zone, you are
liable for the inconme tax, by definition (see 26 U S.C. 7701(b)(1)(A) and 26
CFR 1.1-1(b)). Finally, if you are a "nonresident alien" with respect to

the "United States**" as those terns are defined in Title 26 and in Title 42,
you are only liable for taxes on income which is effectively connected with a
U S ** trade or business, and on inconme which derives from U S.** sources

Al'l other income for nonresident aliens is excluded from the conputation of
"gross income" as defined (see 26 U.S.C. 872(a)).

I hope this discussion has provided you with sonme valuable feedback
concerning the 16th Amendnent, direct taxes, the apportionnent rule, Title 26
and The Federal Zone. You have, no doubt, heard several references to the
"secret jurisdiction" under which the IRS has been operating. | now believe
that this jurisdiction is no longer totally a secret; it issues from 1:8:17
and 4:3:2 in the Constitution. Contrary to the statement quoted above from
your essay, there are exceptions to the apportionnent rule for direct taxes,
and there are exceptions to the uniformity rule for indirect taxes. I nsi de
the federal zone, Congress is free to do pretty nmuch whatever it wants, per
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the Downes doctrine. Inside the federal zone, it is a legislative denocracy,
with majority rule.

If you want to change the rules, then change the nmjority. Qur best
hope for changing those rules rests, therefore, in changing the nenbership in
the House and Senate. As a Sovereign State Citizen, however, | am not
subject to those rules, primarily and nost inportantly because the
Constitution <created the legislature and W Sovereigns created the
Constitution. A Sovereign is never subject to his own creation, unless he
volunteers hinself into that status, for whatever reason (e.g., the security
of socialismal/k/a Social Security).

For your edification, the following is a list of Harvard Law Review
articles which discuss the insular cases in sone detail:

Langdel |, "The Status of Qur New Territories"
12 Harvard Law Revi ew, 365, 371

Thayer, "Qur New Possessions"
12 Harvard Law Revi ew, 464

Thayer, "The Insular Tariff Cases in the Suprenme Court"
15 Harvard Law Revi ew 164

Littlefield, "The Insular Cases"
15 Harvard Law Review, 169, 281
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VEMO

TO Codfrey Lehman

FROM Paul Andrew Mtchell, B.A, MS.
DATE: March 2, 1992

SUBJECT: Downes v. Bidwel |l

Thank you for the materials on 1:8:17. That was then. This is now

1. The issue as to whether there are different nmeanings to the term
"United States," and whether there are three different "United States”
operating within the sane geographical area, and one "United States"
operating outside the Constitution over its own territory, in which it
has citizens belonging to said "United States," was settled in 1900 by
the Suprenme Court in De Lima v. Bidwell, 182 U S. 1, and in Downes V.
Bidwel |, 182 U S. 244, In Downes supra, Justice Harlan dissenting
stated as foll ows:

The idea prevails wth some -- i ndeed, it found
expression in argunents at the bar -- that we have in this
country substantially or practically two national governnents;
one, to be nmmintained under the Constitution, wth all its

restrictions; the other to be naintained by Congress outside and
i ndependently of that instrunment, by exercising such powers as
other nations of the earth are accustoned to exercise.

He went on to say on page 823:

It will be an evil day for Anerican liberty if the theory
of a government outside of the suprene law of the land finds
| odgment in our constitutional jurisprudence. No higher duty

rests upon this court than to exert its full authority to prevent
all violation of the principles of the Constitution.

[ Downes v. Bidwell, 182 U S. 244, enphasis added]

2. This theory of a governnent operating outside the Constitution
over its own territory with citizens of the United States belonging
thereto under Article 4, Section 3, Clause 2 of the Constitution was
further confirmed in 1922 by the Suprene Court in Balzac v. Porto Rico,
258 U S 300 (EXHBIT #4) where that Court affirmed that the
Constitution does not apply outside the limts of the 50 States of the
Uni on at page 305 quoting Downes, supra and De Limm, supra. That under
Article 1V, section 3 the "United States" was given exclusive power
over the territories and their citizens of the "United States" residing
t herei n.

This quote is from an unpublished brief entitled "Menorandum in Support

of Request for the District Court to Consider the T.R O and I|njunction by
the Magistrate" by John Knox, Knox v. U S., United States District Court for
the Western District of Texas, San Antonio, Texas, Case No. SA-89-CA-1308.
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People will not understand a central thesis of The Federal Zone if they
believe that | agree with the ninimal majority by which Downes was decided.
| don't agree. I have sinply tried to describe, in sinple and lucid

| anguage, how Congress is now able to pass legislation which is not
restrai ned by the Constitution as we know it.

The Downes decision sent many shock waves through the Anerican | egal
community, as evidenced by the deep concern that is expressed by author
Littlefield in "The Insular Cases", 15 Harvard Law Review 169, 281. He
points out how the dissenting mnority were of a single mnd, while the
assenting majority exploited a nultiplicity of conflicting and nutually
i nconpati ble thenes. Just one vote turned the tide.

Accordingly, | now believe that we nust go back further than 1913 to
isolate the major turn in the tide of constitutional integrity and
continuity. Medina in The Silver Bulletin traces the fork to the Cvil Wr
-- the Anerican counter revolution -- when Lincoln was murdered by a

Rot hschild agent, <clearing the stage for resurrecting the federalists'
heartthrob -- a central bank.

The consequences were profound. ©One of Lyndon Johnson's first official
acts was to rescind JFK's executive order authorizing the circulation of $4.5
billion in interest-free "United States Notes" instead of interest-bearing
"Federal Reserve Notes". All we need to do is connect the dots, and the
picture will energe, clear as day.

For your edification, see the foll ow ng:

Langdel |, "The Status of Qur New Territories"
12 Harvard Law Revi ew, 365, 371

Thayer, "Qur New Possessions"
12 Harvard Law Revi ew, 464

Thayer, "The Insular Tariff Cases in the Suprenme Court"
15 Harvard Law Revi ew 164

Littlefield, "The Insular Cases"
15 Harvard Law Review, 169, 281
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