Chapter 2:
St atus and Jurisdiction

Understanding the status of the parties to the Brushaber case is
essential to understanding both the outcone, and the Treasury Decision which
followed soon after the U'S. Suprene Court's landmark ruling in the case.
Frank R Brushaber filed his original Bill of Conplaint on March 13, 1914,
within a year after Philander C. Knox declared the 16th Amendnent to be the
suprenme Law of the Land. Addressing the judges of the District Court of the
United States ("DCUS') for the Southern District of New York, Brushaber began
his conplaint as foll ows:

Frank R Brushaber, a citizen of the State of New York and a resident
of the Borough of Brooklyn, in the Cty of New York, brings this his
bill against Union Pacific Railroad Conpany, a corporation and citizen
of the State of Utah, having its executive office and a place of
busi ness in the Borough of Mnhattan, in the City of New York, and the
Sout hern District of New York, in his own behalf and on behalf of any
and all of the stockholders of the defendant Union Pacific Railroad
Conpany who may join in the prosecution and contribute to the expenses
of this suit.

[ enphasi s added]

Ri ght from the beginning, Frank Brushaber nade an inportant statenent
of fact which renained unchall enged at every level in the federal courts. He
identified hinself as a citizen of the State of New York and a resident of
the Borough of Brooklyn, in the City of New York. He did not identify
hinself as a "citizen of the United States**", as a "United States** citizen"
or as a "resident of the United States**". He indicated that he lived and
worked in New York State, outside the District of Colunbia and outside any
territory, possession or enclave governed by the Congress of the United
States**, "Encl aves" are areas within the 50 States which are "ceded" to
Congress by the acts of State Legislatures (e.g. nilitary bases).

The federal governnent concluded that Brushaber, under the law, was a
"nonresident alien". He was "nonresident" because he Ilived and worked
outside the areas of |and over which the Congress has exclusive jurisdiction.
The authority to have exclusive jurisdiction over this land was granted to
Congress by the authorities at Article 1, Section 8 Cdause 17 ("1:8:17"),
and Article 4, Section 3, Clause 2 ("4:3:2"), in the U S. Constitution. In
this book, we will often refer to these areas of land as "the federal zone".

Brushaber was an "alien" because his statement of citizenship was taken
as proof that he was not a citizen of the federal zone. He was not a
"citizen of the United States**" nor a "United States** citizen", either
through birth or naturalization, because the term "United States**" in this
context neans only the federal zone. Therefore, he was alien with respect to
the District of Colunmbia and the federal enclaves, territories and
possessions over which the Congress has exclusive |egislative jurisdiction.
This nmay sound strange to the casual reader, but the Code is not referring to
creatures from outer space. The Code is referring to the creation of well
paid | awyers.
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Ri ght from the begi nning, Frank Brushaber also nade an inportant error
which contributed to his ultimate downfall in the case. He identified his
opposition as a corporation chartered by the State of Utah

Your orator further shows that the defendant Union Pacific Railroad
Conmpany is, and at all the times hereinafter nentioned was, a
corporation duly organized and existing under and by virtue of the |aws
of the State of Utah, and a citizen of the State of Uah ...

[fromoriginal Bill of Conplaint, filed March 13, 1914]

This was incorrect. The Union Pacific Railroad Conpany was originally
created in the year 1862 by an Act of Congress. The stated purpose of the
corporation was to aid in the construction of a railroad and tel egraph line
from the Mssouri River to the Pacific Ocean (from the "Union" to the
"Pacific"). This Act was passed on July 1, 1862, by the Thirty-Seventh
Congress, Second Session, as recorded in the Statutes at Large, (Decenber 5
1859, to March 3, 1863, at Chapter CXX, page 489). At that tinme, Uah had
not yet been adnitted as a State of the Union. It was still a territory,
i.e., a "federal state", over which the Congress had exclusive |egislative
jurisdiction.

Being a creation of Congress, the Union Pacific Railroad Conpany was
found to be a "donestic" corporation under the |aw. This is another term
which is very confusing to the casual reader. In common, everyday | anguage,
the term "donmestic" is often used to nmean "inside the country". For exanple,
airports are divided into different areas for donestic and foreign flights,
in order to allow Custonms agents to inspect the baggage and passports of

passengers arriving on flights from foreign countries. However, under
federal tax law, the term "donmestic" does not nean "inside the country"; it
nmeans "inside the federal zone" which is an area that is much snaller than
the whole country. Accordingly, a "foreign" corporation is a corporation

chartered by a governnent that is "outside the federal zone".

The federal zone consists of the enclaves, territories and possessions
over which the Congress of the United States** has exclusive legislative
jurisdiction. California is outside of the federal zone, for exanple, and
corporations which are chartered in the State of California are foreign
corporations with respect to the federal zone. Simlarly, corporations
chartered in France are likewise foreign corporations with respect to the
federal zone. It is sinple, once you understand the proper |egal definitions
of the ternms "foreign" and "donestic" in the federal tax Code.

The status of the two parties in the Brushaber case can, therefore, be
sumari zed as foll ows:

1. State Citizen Frank R Brushaber was identified by evidence in
his court docunents as a nonresident alien, as that termis now
defined in the Internal Revenue Code.

2. The Union Pacific Railroad Conpany was identified by court

docunents as a donestic corporation, as that termis now defined
in the Internal Revenue Code.
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Gover nment  Propaganda

The federal governnment has tried to confuse the inplications of Frank
Brushaber's status by asserting that he was a French inmmgrant. This is
gover nment propaganda, pure and sinple. This propaganda is designed to neke
us believe that Brushaber was found to be an alien because he was born in
France, not because he declared hinself to be a "citizen of the State of New
Yor k". Accordingly, the federal officials responsible for this propaganda
are trying in vain to convince everyone that the 50 States are inside the
federal zone, because they want us to conclude that Frank Brushaber would
have been a "U S. ** resident" if he resided in New York, or a "US **
citizen" if he had been born in New York. It is fairly easy (and fun) to
defeat this propaganda, because it is only nake believe.

First of all, Frank Brushaber declared hinself to be a "resident of the
Bor ough of Brooklyn, in the City of New York". |If New York State were inside
the federal zone, and if Frank Brushaber had been born in France, he nost
certainly would have been an "alien", but a "resident" alien according to the
governnent's own inmgration rules. After the U S. Supreme Court's deci sion,
the Treasury Department published a crucial Treasury Decision (T.D. 2313)
which clearly identified Frank Brushaber as a nonresident alien (see page 2-4
bel ow, and al so Appendi x Q).

Secondly, regardless of whether federal officials place New York State
i nside or outside the federal zone, their French inmigrant theory would place
Frank Brushaber in the category of an alien who was lawfully admitted for

per manent "resi dence". Congress does have legislative jurisdiction over
immgration and naturalization. Being lawfully admitted for pernmanent
residence is also called the "green card test" (see next chapter). Agai n,
the governnent's own rules and regulations would have designated Frank
Brushaber as a "resident" alien. As we know, the Treasury Departnent
identified him as a nonresident alien. A native of France would be a

nonresident alien if he resided in France; he would be a resident alien if
he lawmfully immigrated to America under rules established by Congress. But,
no "green card" was in evidence to prove that Brushaber was an immgrant, and
current "green cards" exhibit the words RESIDENT ALIEN in bold letters.

Thirdly, if Frank Brushaber had been a French inmigrant who applied
for, and was granted U.S.** citizenship, quite obviously he would have becone
a naturalized U S.** citizen, no longer an alien. Again, Congress does have
jurisdiction over inmigration and naturalization. The government's own rules
and regul ati ons woul d have desi gnated Frank Brushaber as a U. S.** citizen.

Finally, Frank Brushaber identified hinmself as a "citizen of the State

of New York". Al though a native of France would also be an "alien" wth
respect to the federal zone, this is not how Frank Brushaber identified
hinself to the federal courts. He identified hinself as a "citizen of the
State of New York". On the basis of this status as presented to the federal
courts, the U S, Treasury Department thereafter concluded that he was a
nonresident alien, not a U S.** citizen and not a U S.** resident. To argue

that he was a French imrigrant is to assune facts that were not in evidence.
The governnent arrived at their conclusion on the basis of facts that were in
evi dence. Aut hor and scholar Lori Jacques addresses the French inmmigrant
theory as foll ows:
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[I]t appears that a state citizen was identified as a nonresident
alien and taxed upon his wunearned income deriving from a donestic
cor porati on. This conclusion is possible because there would be no
guestion that a person who, for exanple, was born and domiciled in
France and who owned shares in Union Pacific Railway [sic] Co. would be
taxed as a nonresident alien. Only M. Brushaber, citizen of New York
State and stockholder, was considered in the case decided by the
Supreme Court, thus there was no basis for the Secretary extending the
decision to those not parties to the action.

[A Ticket to Liberty, Novenber 1990 edition, page 40]
[ enphasi s added]

In the final analysis, it doesn't really matter whether Frank Brushaber
was a French inmmigrant or not. The U S Treasury Department agreed that any
person claimng to be citizen and resident of New York was a nonresident
alien with respect to the federal zone. This is all we need to know about
the plaintiff's status. It is essential to understand that it was federal
governnent officials who determined Frank Brushaber was a nonresident alien
for purposes of inmposing a federal tax on his dividends. Brushaber did not
come into federal court claimng that he was a nonresident alien; he did
cone into court claimng that he was a New York State Citizen and a resident
of Brookl yn. Now you see why the French inmmigrant theory is really just
pr opaganda. Treasury Decision 2313 is the proof. In later chapters, the
notive for this propaganda will becone crystal clear.

Treasury Decision 2313

Soon after the Brushaber decision, and as a direct result of that
decision, the Ofice of the Conmissioner of Internal Revenue published
Treasury Decision ("T.D.") 2313 to clarify the neaning and consequences of
the Supreme Court's ruling. Volume 18 of the Treasury Decisions was
published for the period of January to Decenber of 1916 by Secretary of the
Treasury W G MAdoo. Treasury Decision 2313 was witten to clarify the
" taxability of interest from bonds and dividends on stock of donestic
corporations owned by nonresident aliens, and the liabilities of nonresident
aliens under section 2 of the act of Cctober 3, 1913."

Frank Brushaber had purchased stock in the Union Pacific Railroad
Conpany. He was then paid a dividend on this stock. The Union Pacific
Rai | road Conmpany acted as a "w thhol ding agent” and withheld a portion of his
dividend to pay the federal inconme tax that was owed on that dividend. The
term "wi thhol ding agent" still has the sane nmeaning in the current |nternal
Revenue Code. Al though he was legally a nonresident alien, Frank Brushaber
received incone from a source that was inside, or "within' the federal zone.
The "source" of his incone was a "donestic" corporation, because that
corporation had been chartered by Congress and not by the State of Ut ah.

The net result of his defeat in the Supreme Court was to render as
taxable the incone from bond interest and stock dividends issued by donestic
corporations to nonresident aliens like Frank Brushaber. A key paragraph
from Treasury Decision 2313 is the follow ng:
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Under the decision of the Suprenme Court of the United States in the
case of Brushaber v. Union Pacific Railway Co. [sic], decided January
24, 1916, it is hereby held that income accruing to nonresident aliens
in the form of interest from the bonds and dividends on the stock of
donestic corporations is subject to the incone tax inposed by the act
of Cctober 3, 1913.

[ enphasi s added]

Because Brushaber's income originated from a source "inside" or
"within' the United States**, where "United States**" neans the federal zone
the incone was taxable. The "source" was the Union Pacific Railroad Conpany,
the issuer of the stock and the payor of dividends. (The T.D. failed to
spell the corporation's name correctly.) The federal tax law then, as now,
desi gnates such a dividend payor as the "w t hhol di ng agent":

The normal tax shall be withheld at the source from incone accrued to
nonresi dent aliens from corporate obligations and shall be returned and
paid to the Governnent by debtor corporations and w thhol ding agents as
in the case of citizens and resident aliens ....

[ enphasi s added]

This "withholding agent" nust wthhold a certain amunt from the
dividend, to cover the federal tax liability of the recipient. The anount
withheld is paid to the federal government. T.D. 2313 then went on to
explain the use of Form 1040 in this situation

The liability, under the provisions of the law, to render personal
returns ... of annual net income accrued to them from sources wthin
the United States** during the preceding calendar year, attaches to
nonresident aliens as in the case of returns required fromcitizens and
resi dent aliens. Therefore, a return on Form 1040, revised, is
requi red except in cases where the total tax liability has been or is
to be satisfied at the source by wi thholding or has been or is to be
satisfied by personal return on Form 1040, revised, rendered in their
behal f.

[ enphasi s added]

For those of you who are interested, the conplete text of Treasury
Deci si on 2313 can be found in Appendix C of this book.

Sumary

The dual issues of status and jurisdiction are closely intertw ned.
The federal government has a limted area over which it exercises exclusive
legislative jurisdiction, an area we have called "the federal zone".
Congress is not limted by the constitutional restrictions on direct and
indirect taxation within the federal zone. The birth and residency status of
natural persons situate them either inside or outside that jurisdiction
Citizens who were naturalized by federal courts are situated inside that
jurisdiction, regardless of where they reside. Both citizens and residents
of the federal zone are liable for federal taxes on their worldw de incone,
no nmatter where the source of that incone.
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If you are not a citizen, then you are an alien. If you are not a
resident, then you are a nonresident. Nonr esi dent aliens pay taxes only on
incone which is derived from sources that are inside the federal zone. | f

you work for the federal government, your pay comes from a source that is
i nside the federal zone.

Li kewi se, artificial "persons" like corporations are either foreign or
donesti c. (It may appear strange at first, but a corporation is also a
"person" as that term is defined in the Internal Revenue Code.) A

corporation that is chartered by Congress is donestic with respect to the
federal zone. A corporation that is chartered by one of the 50 States of the
Union is foreign with respect to the federal zone. A corporation that is
chartered by a foreign country like France is likewise foreign with respect
to the federal zone

Imagine what a difference it wuld nmake if all individuals and

corporations knew and asserted their correct status with respect to the
exclusive legislative jurisdiction of the federal zone!
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Reader’ s Not es:
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Reader’s Not es:
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