Chapter 1:
The Brushaber Deci sion

Historically, defensive federal officials have argued that the 16th
Anendrment is constitutional because the Supreme Court of the United States
has said so. In the year 1916, the high court issued a pivotal decision
which is identified in the case law as Brushaber v. Union Pacific Railroad
Conpany, 240 U.S. 1. It is inportant to realize that the evidence inpugning
the ratification of the 16th Anendnent was not published until the year 1985.
This evidence was sinply not available to plaintiff Frank R Brushaber when
he filed his first conplaint on March 13, 1914, in the District Court of the
United States ("DCUS") for the Southern District of New York. H s conpl ai nt
chal | enged the constitutionality of the inconme tax statute which Congress had
passed immediately after the 16th Amendnent was declared ratified.
Specifically, he challenged the constitutionality of the incone tax as it
applied to a corporation of which he was a shareholder, i.e., the Union
Paci fic Railroad Conpany. His challenge went all the way to the Suprene
Court, and he |ost.

Ever since then, attorneys, judges and other officials of the federal
governnent have been quick to cite the Brushaber case, and others which
foll owed, as undeniable proof that the 16th Anendnent is constitutional.
Wth its constitutionality seemingly settled by the Brushaber ruling, fornmer
Commi ssioner of |Internal Revenue Donald C. Alexander felt free, alnost 60
years later, to cite the 16th Amendnent as the constitutional authority for
the governnent to tax the income of individuals and corporations. Consi der
the following statenent of his which was published in the official Federal
Regi ster of Mrch 29, 1974, in the section entitled "Departnment of the
Treasury, Internal Revenue Service, Oganization and Functions". Hi s
statenent reads in part:

(2) Since 1862, the Internal Revenue Service has undergone a period of
steady gromh as the nmeans for financing Governnent operations shifted
fromthe levying of inport duties to internal taxation. |Its expansion
received considerable inpetus in 1913 with the ratification of the
Si xteenth Anendnent to the Constitution under which Congress received
constitutional authority to |levy taxes on the incone of individuals and
corporations.
[Vol. 39, No. 62, page 11572]
[ enphasi s added]

VWhat is not widely known about the Brushaber decision is the essence of
the ruling. Contrary to wi despread |egal opinion which has persisted even
until now, the Suprene Court ruled that taxation on incone is an indirect
tax, not a direct tax. The Suprenme Court also ruled that the 16th Amendnent
did not change or repeal any part of the Constitution, nor did it authorize
any direct tax without apportionnent. To illustrate the persistence of wong
opinions, on a recent vacation to Mntana, | had occasion to visit the
federal building in the city of M ssoula. On the wall outside the Federal
District Court, Room 263, a printed copy of the US. Constitution is
displayed in text which annotates the 16th Anmendnent with the follow ng
st at enent :
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This anendnment nodifies Paragraph 3, Section 2, of Article | and
Par agraph 4, Section 9, of Article I.

In light of the Brushaber decision, this statement is plainly wong and

totally misleading. The text of the 16th Amendnent contains absolutely no
references to other sections of the US. Constitution (unlike the repeal of
Pr ohi bi tion). In his excellent book entitled The Best Kept Secret, author

O to Skinner reviews a nunber of common m sunderstandings |ike this about the
16th Anmendnent, and provides anple support in subsequent case law for the
clarifications he provides. Interested readers are encouraged to order Qto
Skinner's work by referring to the Bibliography (Appendix N).

The U.S. Constitution still requires that federal direct taxes must be
apportioned anobng the 50 States of the Union. Thus, if California has 10
percent of the nation's population, then California's "portion" would be 10
percent of any direct federal tax. In the Brushaber decision, the Suprene
Court concluded that incone taxes are excises which fall into the category of
indirect taxes, not direct taxes. From the beginning, the U S. Constitution
has made an explicit distinction between the two types of taxation authorized
to the Congress, with separate lintations for each type: i ndirect taxes
must be wuniform across the States; direct taxes nust be apportioned.
Witing for the majority in one of his clearer passages, Chief Justice Edward
Dougl ass Wiite explained it this way:

[T]he conclusion reached in the Pollock Case did not in any degree
i nvolve holding that incone taxes generically and necessarily cane
within the class of direct taxes on property, but on the contrary
recogni zed the fact that taxation on income was in its nature an excise
entitled to be enforced as such ....

[ Brushaber v. Union Pacific Railroad Co.]
[240 U.S. 1 (1916), enphasis added]

Unfortunately for Justice Wite, nobst of the |anguage he chose to wite
the mpjority's opinion, and the resulting logic contained therein, are
tortuously convoluted and alnobst totally wunintelligible, even to college-
educated English nmjors. In his wonderful tour de force entitled Tax Scam
aut hor Alan Stang qui ps that Justice Wite:

turned hinmself into a pretzel trying to justify the new tax wi thout
totally junking the Constitution.
[ page 45]

Stang's book is a nust, if only because his extraordinary wt is
totally rare anpng the tax books listed in the Bibliography (Appendix N).
O her legal scholars and experienced constitutional |awers have published
books which take serious aim at one or nore elenents of Wite's ruling.
Jeffrey Dickstein's Judicial Tyranny and Your Incone Tax and Vern Holland's
The Law That Always WAs are two excellent works of this kind. Bot h aut hors
focus on the constitutional distinctions between direct and indirect taxes,
and between the apportionnent and uniformty rules, respectively.
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Dickstein does a masterful job of tracing a century of federal court
decisions, with an enphasis on the bias and conflict anong federal court
definitions of the key word "incone". He exercises rigorous logic to
denonstrate how the Brushaber ruling stands in stark contrast to the
i mportant Suprene Court precedents that cane before and after it in tine.
For exanple, after a neticulous conparison of Pollock wth Brushaber,
Di ckstein is forced to conclude that:

Justice Wiite's indirect attempt to overturn Pollock is wholly

unper suasi ve; he clearly failed to state a historical, factual or
| egal basis for his conclusion that a tax on incone is an indirect,
excise tax. It is clear that M. Brushaber and his attorneys correctly

stated the proposition to the Suprenme Court that the Sixteenth
Anendrment relieved the incone tax, which was a direct tax, from the
requi renent of apportionnment, and that the Brushaber Court failed
mserably in attenpting to refute M. Brushaber's |egal position.

[Judicial Tyranny and Your |ncone Tax, page 60]
[ enphasi s added]

Di ckstein also proves that an irreconcilable conflict exists between the
Brushaber decision and a subsequent key decision of the Suprene Court, Eisner
v. Maconber, 252 U. S. 189:

There is an irreconcilable conflict between the Brushaber case, which

holds the income tax is an indirect tax not requiring apportionnent,

and the Eisner case, which holds the incone tax is a direct tax
relieved from apportionnent.

[Judicial Tyranny and Your | ncone Tax]

[footnote on page 141]

Goi ng back even further in American history, Holland argues persuasively that
"income" taxes have always been direct taxes which nust be apportioned even
t oday, Brushaber notwi thstandi ng:

It results, therefore:

4, That the Sixteenth Amendnent did not anend the Constitution. The
United States Supreme Court by unaninobus decisions determ ned
that the anendrment did not grant any new powers of taxation;
that a direct tax cannot be relieved from the constitutional
mandat e of apportionment; and the only effect of the amendnment
was to overturn the theory advanced in the Pollock case which
held that a tax on inconme, was in legal effect, a tax on the
sources of the incone.

6. [T]hat a General Tax on Incone |evied upon one of the Ctizens of
the several States, has always been a direct tax and nmust be
apportioned.

[ The Law That Al ways Was, page 220]
[enphasis in original]
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There are, however, two additional |essons from the Brushaber decision
whi ch have been entirely lost on nost, if not all of the authors who have
publ i shed any analysis of this inportant ruling. These are the dual issues
of status and jurisdiction, issues which it is nmy intention to elevate to the
| evel of inportance which they have always deserved. An under st andi ng of
status and jurisdiction places the Brushaber ruling in a new and different
light, and solves a nunber of persistent nysteries and misunderstandings
whi ch have grown up around an incone tax |law which now includes sone 2,000
pages of statutes and 10,000 pages of regulations. More precisely, the
published rules of statutory construction require us to say that the incone
tax law now includes only 2,000 pages of statutes and 10,000 pages of
regul ati ons.

Qoviously, w thout a conprehensive paradigmw th which to navigate such
a vast quantity of legalese, particularly when this legalese is only slightly
nore intelligible than Wiite's verbal pretzels, it is easy to understand why
professors, lawers, CPA's, judges, prosecutors, defendants and juries
consistently fail to fathom its neaning. In the Republic envisioned by the
Franers of the Constitution, a sophisticated paradi gm should not be necessary
for the ordinary layman to understand any | aw In and of itself, the need
for a sophisticated paradigm is a sufficient ground to nullify the law for
being vague and too difficult to wunderstand in the first pl ace.
Neverthel ess, the renmainder of this book wll show that status and
jurisdiction together provide a conprehensive paradigm wth sufficient
explanatory power not only to solve the persistent nysteries, but also to
provide vast nunbers of Anericans with the tax relief they so desperately
need and deserve.
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Reader’ s Not es:
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Reader’s Not es:
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