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MEMO

TO I nterested Col | eagues

FROM Paul Andrew M tchell, Founder
Account for Better Citizenship

DATE: Cct ober 25, 1991

SUBJECT: 9th Circuit Wongly Decides

US v. Hcks and U S. v. Bentson

The Ninth Crcuit Court of Appeals has based its two recent inconme tax
rulings on blatantly wong prem ses. In upholding convictions for wllful
failure to file income tax returns, the Court rejected appeals by both
defendants to the clear and unanbi guous provisions of the Paperwork Reduction
Act (PRA) and the Adm nistrative Procedure Act (APA). A sinple yet careful
analysis of these rulings is sufficient to expose the faulty premnm ses upon
which both rulings are based. As the Holy Bible says, "Only the fool builds
hi s house upon sand" (or words to that effect).

U S. v. Hicks

The case of U.S. v. Hicks is the nore inportant of the two because it
was decided first, it contains nmore "analysis", and sets a precedent to which
the second case refers. Beginning with the PRA, the Court admits that the
IRS nust conply with the PRA and "... in particular, nust display OVB control
nunbers on its tax return forms and on its regulations.” Nevert hel ess,
despite a clear and unanbiguous public protection clause, the Court ruled
that the IRS failure to conmply with the PRA does not prevent the defendant
from being penalized and that the PRA constitutes no defense to prosecution
under 26 U.S.C. 7203:

"But even assuming wthout deciding that the IRS failed to conply with
the PRA here, its failure does not prevent Hi cks from being penalized."

The Court's "analysis" justifies its ruling on the basis of a careful
distinction it draws between agency regul ations and Congressional statutes.
Specifically, in the absence of an "express prior mandate" from Congress, a
citizen may escape penalties for failing to conply with an agency information
collection request that is issued via regulation, but without displaying an
OVB control nunber. It is the existence of an "explicit statutory
requi renent” which nakes all the difference, according to the 9th Circuit.
The Court refers to its own precedents as foll ows:
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"The legislative history of the PRA and its structure as a whole |ead
us to conclude that it was ainmed at reining in agency activity.

Where an agency fails to follow the PRA in regard to an information
collection request that the agency pronulgates via regulation, at its
own discretion, and w thout express prior nandate from Congress, a
citizen may indeed escape penalties for failing to comply with the
agency's request. See e.g. United States v. Hatch, 919 F.2d 1394 (9th
Cr. 1990); United States v. Smith, 866 F.2d 1092 (9th G r. 1989).
But where Congress sets forth an explicit statutory requirenent that
the citizen provide information, and provides statutory crininal
penalties for failure to conmply with the request, that is another

matter. This is a legislative command, not an administrative request
The PRA was not nmeant to provide crimnals with an all-purpose escape
hat ch.

[ enphasi s added]

What exactly is this legislative command, this "explicit statutory
requi renent”, this "express prior nandate" upon which the Court places so
much enphasis? W search in vain amdst the Court's analysis of the PRA
Instead, we are told that the tax code predates the PRA by over 25 years and
t hat Congress never intended the PRA to create a | oophole in that tax code:

Moreover, the provision of the tax code under which Hicks was
convicted predates the PRA by over 25 years. If, in enacting the PRA
Congress had intended to repeal 26 U . S.C. 7203, it could have done so
explicitly. Repeals by inplication are not favored. ... Congress
enacted the PRA to keep agencies, including the IRS, from deluging the
public with needl ess paperwork. It did not do so to create a |oophole
in the tax code.

W hold that the public protection provision of the PRA 44

U S.C. 3512, constitutes no defense to prosecution under 26 U S.C

7203. To hold otherwise -- to interpret the PRA without reference to
Congress' purpose -- would be to elevate form over substance.

[ enphasi s added]

Evidently, the Court is ready and wlling to elevate |legislative
commands over administrative requests, "explicit statutory requirenents" over

agency regul ations. However, it is not willing to be explicit itself about
the exact statutory requirenment that is so elevated, at least not in its
anal ysis of the PRA It is not until the Court analyzes the Administrative

Procedure Act (APA) that we finally discover a pivotal reference to the exact
statutory requirement which the Court considers so sacred. But this pivotal
reference is a foundation of sand.

Admi ni strative Procedure Act

Having made such an inportant distinction between statutes and
regul ations, the Court then proceeds to reiterate the same distinction in
rejecting a defense based upon the APA Even though the IRS has failed to
publish Form 1040 in the Federal Register, and even though the IRS has failed
to pronulgate Form 1040 according to the APA notice and conment procedures
the Court mmintains that the defendant still had a legal duty to file a tax
return. According to the Court, it is entirely "meritless" to argue that the
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IRS's failure to publish its form elimnated any |egal duty that mght have
required the defendant to file incone tax returns:

Hicks's argument is neritless. It confuses law with regulations wth
respect to such |aw It is the tax code itself, wthout reference to
regul ations, that inposes the duty to file a tax return. ... However,

even if we suppose that the duty to file tax returns can be understood
only with reference to regulations, the |IRS has duly pronulgated
sufficient regulations, e.g. 26 CFR 1.6011-1, 1.6012-1, to make that

duty clear. The nmeaning of "willful failure to nake a tax return" is
apparent wthout reference to the contents of Form 1040 or its
i nstructions. Hi cks cannot conplain that he did not know what was

expected of him He had a duty to make a tax return, and chose to
i gnore that duty.

Notice, in particular, that the Court has still not nentioned the exact
statutory requirenent which it considers so decisive. Instead, we are told
that the tax code inposes the duty to file a tax return, that the IRS has
promul gated "sufficient regulations" to make that duty clear, and that Form
1040 and its instructions are not needed to know that duty. Evidently, the
Court judges the statute to be crystal clear and the regulations to be duly
pronul gated and "sufficient", even if we suppose that the statute is not
crystal clear. Wat exactly is the controlling statutory requirenent, and is
the "duty to file" as apparent in that statute as the Court would have us
believe? In answer to the first question, the Court finally plays its hand:

Hicks's reliance on United States v. Reinis, 794 F.2d 506 (9th Cr.
1986) is misplaced. As the Fourth Circuit noted in Bowers, Reinis
i nvol ved unpublished rules (specifically, instructions for a Currency
Transaction Report Form that inposed "substantive obligations beyond
those created by the statute itself." ... Only by publication could
this obligation become known. The 1040 form by contrast, did not add
to Hicks's basic substantive obligation. That obligation is to conply
with the applicable provisions of the Internal Revenue Code. The code
requi res that persons such as Hicks nake a return. 26 U S.C 6012.

[ enphasi s added]

At long last, we finally discover the exact statutory requirenment which
the Court considers so decisive. But is the "duty to file" as "apparent", as
obvious and as crystal clear in this exact citation as the Court would have
us believe? Let us now quote the operant phrases from a subset of Title 26
Section 6012:

(a) GENERAL RULE: Returns with respect to inconme taxes under
subtitle A shall be made by the foll ow ng:

(1) (A)Every individual having for the taxable year gross incone
which equals or exceeds the exenption anpbunt .... except
that ... nonresident alien individuals subject to the tax
i nposed by section 871 and foreign corporations subject to
the tax inmposed by section 881 may be exenpted from the
requi renent of making returns under this section

[ enphasi s added]
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Admittedly, Section 6012 contains a |lot nore verbiage which covers a
ot nore exceptions to the general rule, e.g., those not married, heads of
househol ds, surviving spouses, joint returns, estates, trusts, politica
organi zati ons and honeowners associations, and so on ad nauseam Li kewi se
the neaning of "nonresident alien individuals" and "foreign corporations” is
an entirely separate and conplex subject which will divert us too far from
the path at hand. The inportant point here is that the general rule
specifies a threshold, nanely, the duty to file is inposed by |aw on every
i ndi vidual having "gross incone which equals or exceeds the exenption
amount " . Is this law sufficiently «clear, explicit, and unanbiguous?
Apparently the Ninth Grcuit thinks so. But is it really? Let's be honest
and objective about this, because the issues here are inportant and even
crucial to the future of our country.

What is a Wdget?

In order to answer these questions, let us first reason by anal ogy.
Because you are now reading a law which | have enacted for you, you are
hereby inforned that you have a duty to send ne a birthday card, and a pair
of free tickets to the Wrld Series, if and when | reach the age of 50
wi dgets. Your imediate response is obvious: what's a widget? You would be
happy to conply with the duty if |I would only define what a "widget" is, in
terms you understand. Absent such a definition, you cannot conmply because ny
law is vague, and hence void. Once you know what a widget is, you are
confident you wll be able to determine when ny age passes the threshold
number of w dgets, at which point you will be happy to satisfy your "known
| egal duty". Wthout a doubt, ny definition of "wi dget" is crucial and
decisive for you to satisfy your duty.

This sane logic applies directly to the statutory threshold established
for "gross incone". At the risk of repeating a nmountain of published
analysis on this very sane issue, we are forced once again to quote the
statutory definition of "gross incone" as foll ows:

SEC. 61. GROSS | NCOVE DEFI NED

(a) GENERAL  DEFI NI TI ON. Except as otherwise provided in this
subtitle, gross incone neans all incone from whatever source
derived, including (but not limted to) the following itens

[list follows].

Even though the statute has defined "gross inconme", it still has not
defined "inconme". \What the statute does say is conparable to saying, "G oss
wi dgets neans all w dgets from whatever source derived." (O, as GCodfrey
Lehman says, "&Goss gobbledygook is gobbledygook from whatever source
derived.") But we still have not defined "w dgets" (or gobbl edygook) and the
definition of "gross w dgets" is necessarily vague for this reason and for
this reason alone. The statutory definition of "gross inconme" is a
taut ol ogy, because it uses a term it is defining in the definition of the
term defi ned. From a purely grammtical point of view, the only thing
acconpl i shed by this statutory definition of "gross incone" is to qualify the
meani ng of "gross"; it acconplishes nothing else.
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Furthernore, close examination of Title 26, the Internal Revenue Code
(IRC), reveals that the neaning of "income" is sinply not defined, period!
There is an inportant reason in law why this is the case. At a tine when the
Suprenme Court did not enjoy the benefit of 17,000 State-certified docunents
which prove it was never ratified, that Court assuned that the 16th Anendnent
was the supreme law of the |and. In what is arguably one of the nost
important rulings on the definition of "incone", the Suprene Court of the
United States has clearly instructed Congress that it is essential to
di stinguish between what is and what is not "incone", and to apply that
distinction according to truth and substance, without regard to form In
that instruction, the high Court has told Congress that it has absolutely no
power to define "incone" because that term was considered by the Court to be
a part of the U S. Constitution:

Congress cannot by any definition it my adopt conclude the matter,
since it cannot by legislation alter the Constitution, from which al one
it derives its power to legislate, and within whose limtations alone
that power can be lawfully exercised. [Eisner v. Maconber, 252 US 189]

[ enphasi s added]

Clearly, the Internal Revenue Code has not distinguished between what
is and what is not inconme because to do so would be an exercise of power
whi ch Congress does not have. This is a Catch-22 from which the Congress
cannot escape. It either defines income by statute and thereby exercises a
power which it does not have, or it fails to define income, thereby rendering
whol e chunks of the Internal Revenue Code null and void for vagueness.

The well docunented failure of the 16th Anendnent to be ratified raises

a host of other issues too conplex to analyze here. One could argue, for
exanple, that the term "incone" is really not a part of the Constitution
after all, because it is found only in the text of the failed anendnent.

Suffice it to say that Congress has never had the power to lien on the
private property of sovereign Citizens of the 50 States, with or without the
16th Amendnent, unless the lien results from a statute authorizing a direct
tax which satisfies the apportionnent rule in the Constitution (1:2:3 and
1:9:4).

Incone is private property. Absent a direct tax, or some conmerci al
agreenment to the contrary, the federal government is not enpowered to obtain
a controlling interest in, or otherwise lien on private property so as to
conpel a private Ctizen's performance to any third-party debt or obligation.

Moreover, it is a well established principle in law that government cannot
tax a sovereign Citizen for freely exercising a right guaranteed by the U S
Constitution. The acquisition and exchange of private property is such a
right.

Nunerous other rulings of the Suprene Court have all defined "incone"
in the sane exact ternms, nanely, incone is a "profit" or a "gain". (See
attached formal petition to Rep. Barbara Boxer for all relevant citations.)
Renenmber, these are not the witings of some extremist or radical
constitutional |ibertarian. W are relying here upon the words of the
Supreme Court of the United States, in cases wherein the official definition
of "income" was decisive. Try to find a principle that is better settl ed:
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Renenmber that our source is not sone "tax protest" group. Just about

everything we are telling you cones from the U 'S. Suprene Court. It

would be difficult, and perhaps inpossible, in our system of

jurisprudence, to find a principle better settled than the one we have
been citing.

[from Tax Scam by Alan Stang, M. Sinai Press]

[POB 1220, Alta Loma, CA 91701, 1988]

What ever argunents one may choose to nake from this point forward,
those argunments would certainly benefit froma know edge of the rel evant case
law in this area. | nean, if we're talking gasoline taxes, then we know the
subject of the tax is gasoline; if we're talking tobacco taxes, then we know
the subject is tobacco. Wy should a tax on "incone" be any different? Just
because the Congressional Research Service chooses to differ with the Suprene
Court? Just because the |RS uses police power to enforce a different
definition? Just because the Federal Reserve needs a powerful agency to
collect interest paynents for its syndicated nmonopoly on private credit?

Is the Code Sufficient?

The Ninth Circuit tips its hand in another, albeit subtle way when it
di scusses so-called nmakeshift returns. Sinply stated, you don't need a Form
1040 or its instructions to nmake and file a return; the statute and the
regul ati ons are enough:

VWhile it is true that the regulations state that filing a Form 1040 is
the preferred nmanner of making a return, it is by no means the only
manner of filing. 26 C. F.R 1.6012-1(a)(6). Knowing the code and the
regul ations, and no nore, is enough to enable Hcks to attenpt to

conply with the obligation to file a return. He did not need to
consult a 1040 form or its instructions. See also 26 C.F.R 1.6011-
1(b) (taxpayer is not penalized for filing a makeshift return pending
the filing of a proper return). It follows that Form 1040 is not a

"rule" subject to the conplicated publication, notice, and conment
requi renents of the APA.

[ enphasi s added]

Notice, in particular, that the Court has ruled that "knowi ng the code
and the regulations, and no nore, is enough ...." The Court has not ruled
that "knowing the code is enough". This is an inportant, and telling
adm ssion on the part of the Ninth Crcuit. By their own previous precedents
in Hatch and Smith, this Court ruled that OVB control nunbers and expiration
dates are required to be displayed in the Code of Federal Regul ations. e

al ready know that the IRC does not define "incone". |If the regulations also
fail to contain a satisfactory definition of "incone", and if those sane
regulations fail to display currently valid OWB control nunbers, the
conscientious citizen is faced with a double whammy. The regul ations are not
only null and void for vagueness, they can also be ignored as "bootleg
requests" because they do not display OVB approval . If the Code cannot be
understood w thout those regulations, the Code is not sufficient. Last but

not |east, Congress' lack of power to legislate a statutory definition of
"income" is also equally true of the regulations which pronulgate statutes.
Were the regul ations which inplenment Section 6012 to contain a definition of
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"income", the very existence of that definition in a regulation (which has
the force of law) would evidence the exercise of a power which Congress has
been told, in clear and certain terns, it sinply does not have.

U S. v. Bentson

Havi ng established its precedents in US. v. Hcks, the Ninth Circuit
proceeds to make sunmary hay of similar issues raised by defendant Stephen W
Bentson. The Court observed that Bentson's PRA argunent was essentially the
sanme as the argunent it rejected in H cks, and they found no nerit init:

Bentson points to dicta in United States v. Collins ... that suggest
that persons charged with crimnal violations of the Internal Revenue
Code might in sone circunstances legitimately rai se a PRA defense. For
reasons given in Hicks, we believe that the PRA was not intended to
provide such a defense, and therefore we disagree with the Collins
court's dicta.

The Court's disposal of the APA argument is even |ess enlightening:

The district court denied Bentson's notion for disnissal based on the
APA as untinely. Whether or not it was untinely, the legal theory on
whi ch the nmotion was based has no nerit. Hicks, supra.

So much for the APA Since the Bentson case contains no additional
analysis and relies upon the precedent(s) set by the Hicks case, it would be
fair to fault the Bentson ruling for the sane reasons that the Hicks ruling
is faulty.
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